QARK RB.S CRP.
FI DELI TY AND DEPCH T GOMPANY G- MARYLAND

| BLA 94-496 Deci ded August 20, 1997

Appeal fromdecisions of the New Mexico Sate (fice, Bureau of Land
Managenent , hol di ng subl essee and surety liable for lease rental. OBM
018074, QMM 034521.

Affirned in part and reversed in part.
1. oal Leases and Permits: Assignnents or Transfers

Lpon approval of a subl ease of a coal |ease based in
part on provision by the subl essee of an acceptabl e

| ease bond, the subl essee and the surety are generally
responsible for all |ease obligations. Wth respect
to lease rental for which liability accrues in the
absence of relinqui shnent of the | ease, however, it
nust be recogni zed that the subl essee has no
authority to relinquish the underlying | ease. Hence,
when a subl essee has notified BLMthat an approved
subl ease has been termnated, a decision hol ding the
subl essee |iabl e for subsequently accruing | ease rental
w il be reversed.

APPEARANCES CGarla W Hearnsberger, H Dorado, Arkansas, for (zark Fuel s
Qorporation;, Sephanie A le, Esq., Qverland Park, Kansas, for FHdelity
and Deposit Conpany of Mryl and.

(PN ON BY ADM N STRATI VE JUDEE GRANT

Thi s case invol ves consol i dat ed appeal s by (Qzark Fuel s
Qorporation (zark), as |essee, and Hdelity and Deposit Conpany of
Marryland (Fdelity), as surety, fromseparate decisions of the New Mexi co
Sate Gfice, Bureau of Land Managenent (BLM). The deci si ons bel ow
requi red paynent of past due rental obligations on Federal coal |eases
GBLM 018074 and GKNM 034521.

Qark filed an appeal of a March 21, 1994, BLMdet ermnati on addressed
to zark and to FHdelity (as surety) requiring paynent of rental for |ease
ABLM 018074 in the anount of $978 whi ch had been due Qctober 1, 1992
Cark appeal ed the determnation on the ground that it had begun the
process for dissolution of the corporation in April 1991, and its | ease
interest reverted to Howe al Gonpany (Howe) fromwhi ch CGzark had obt ai ned
its
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interest by sublease. This Decision was al so objected to by the surety on
the | ease bond, F delity, on the sane grounds in a letter dated March 30,
1994. Hdelity requested nore infornation regarding the basis of the
asserted liability. Inafollowp letter dated April 6, 1994, BLM
indicated that the surety bonds for both CKBLM 018074 and KNV 034521 (as
wel | as certain other (zark | eases) were provided by Gzark in order to
obtai n approval of the subl ease of the coal |eases. |In response to this
letter, Hdelity disputed its liability inaletter to BLMdated April 12,
1994. ontesting its liability on several grounds, Hdelity asserted that
the bond termnated when the | ease was readjusted in 1989, that it had
witten its bonds on behal f of (zark and had no liability on behal f of
Howe, and that Howe becane the responsi bl e | essee after the dissol ution of
CQrark in 1991.

Qark has al so appeal ed froman April 7, 1994, BLMdeternination
addressed to (zxark as bonded principal and Fdelity as surety. That
determnation held Czark to be in default for unpaid rental in the anount
of $15,264 1/ on | ease QNNM034521. It also indicated that failure to pay
wthin 60 days woul d result in referral of the case to the Solicitor to
pursue judicia renedies including cancellation of all |eases covered by
the bond. In appealing, (zark again asserts that it started the process
of dissolutionin April 1991, and the | eases reverted to Hwe.

By Decision dated February 8, 1994, BLMhad previ ousl y denanded
paynent by Hdelity under the surety bond for the unpaid rental on | ease
NV 034521. In aletter dated February 15, 1994, Hdelity contested its
liability for the rental on the sane grounds noted above for | ease GKBLM
018074. The BLMresponded wth a copy of the sane letter of April 6, 1994,
sent to Hdelity in connection wth | ease (KBLM 018074. As noted above,
FHdelity responded denying liability on the | ease bonds as asserted by
BLM 2/

Qoal | eases (KBLM 018074 and KNV 034521 have | ong hi stories
whi ch need not be set forth in detail. Grland Goal and M ni ng Conpany
(Garland), |essee of both | eases, subl eased both | eases to Hwe, by
instrunent dated April 22, 1967. 3/ The subl ease was approved by Deci sion
of BLM

1/ It appears fromthe record that this figure consisted of |ease rental
due and unpai d on Mar. 1, 1991 ($7,632), and Mar. 1, 1992 ($7, 632).

2/ Athough the BLMtransmttal nenorandum forwarding the case files

for KBLM 018074 and QNM 034521 recogni zed the appeal s filed by Crark,
no nenti on was nade of an appeal by FHdelity of the BLMDecisions to the
extent that they asserted the liability of the surety on the | ease bonds.
However, it is clear fromthe record that Fdelity is al so appeal i ng
liability on the | ease bonds. Hence, FHdelity is properly regarded as an
Appel lant in this case.

3/ Garland later assigned its record title interest in the | eases to Hwe
by assi gnnents approved effective July 1, 1983.
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dated January 2, 1968. Subsequently, further subl eases of the | essee's
interest fromhowe to Czark were submtted for approval. 4/ By Decision
dated April 3, 1981, BLMapproved the subl eases from Howe to Czark whil e
accepting | ease bonds provided by Fdelity as surety for (Gzark and
termnating the period of liability for Hwe' s bonds for the | eases.

Qh April 9, 1990, BLMreceived fromQark an application for approval
of alogica mning unit (LMJ) enbracing the two coal |eases along wth
other |eases. Subsequently, by nenorandumdated June 27, 1991,
addr essi ng KNV 034521 and one other | ease, the BLMDO strict Mnager
advi sed that "[b]ased on the dissol ution of zark Fuel s Gorporation and our
inability to contact Howe (oal Gonpany concerning fornation of a | ogical
mning unit, our recomendation is to termnate the |eases for failure to
neet the requirenent of Section 7 of the Mneral Leasing Act." 5/
Subsequent |y, BLMwas advised by letter of Septenber 24, 1991, from CQrark
(recei ved on Septenber 27, 1991) that the LMJ application was w t hdrawn
citing the dissolution of Czark and indicating that its interest in the
| eases had reverted to Hwe. 6/

By separate notices, both dated March 16, 1992, FHdelity notified
BLMthat it was cancel | i ng bond nunber 9406114 for | ease GKBLM 018074
and bond nunier 9406118 for | ease GNM 034521 effective 60 days fromthe
date of the notices. In aletter dated My 11, 1992, BLMreplied that it
could not release liability for the bond on KBLM 018074 until| receipt of a
repl acenent bond or release liability on the bond for KNV 034521 until it
recei ved favorabl e reports fromthe Tulsa Dstrict 0fice and the Mneral s
Minagenent Service (MMB). 7/ By letter dated Gctober 6, 1992, BLMi nf or ned

4/ As part of the subl eases, (zark, as subl essee, agreed to "duly and
punctual |y keep and performall covenants, agreenents, duties and
conditions to be kept, perforned or net by the | essee, the Qiginal

Subl essor and the Subl essor under the terns and pr ovi sions of the Leases."
(Subl ease Agreenent at  4(b).)

5 30USC 8§ 207 (1994). Section 7 provides in part that "[a]ny | ease
which is not produci ng incommercial quantities at the end of ten years
shall be termnated.” 30 USC § 207(a); see 43 CF.R § 3452.3(a).

6/ Enclosed with the letter of Sept. 24, 1991, was a copy of a letter
dated Apr. 23, 1991, addressed to BLM vihi ch announced the di ssol ution of
Qrark. The first evidence in the record before us of recei pt by BLM of
this earlier letter is the date stanp of Sept. 27, 1991, when it was

recei ved as an enclosure wth the later letter.

7/ The reason for the disparate treatnent was that | ease KNV 034521 had
termnated effective My 1, 1992, for failure to neet the diligent

devel opnent requirenents pursuant to 43 CF. R § 3452.3(a). As aresult of
the termnation, BLMhad to determine if any recl anati on needed to be
conpleted and if all rental had been paid. Howe, as holder of record title
tothe lease, and Fdelity were notified of the termnation by BLM Deci si on
dated May 19, 1992.
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Hwe, zark, and Fdelity that rental paynent in the anount of $15, 624 was
del i nquent for | ease ANM 034521 and that recl anation of the land in the

| ease renai ned to be conpl eted. rark responded to BLMthat only ninor
reclamation work renai ned and provi ded copies of letters to MVB stating
that the | eases had reverted to Howe. After additional correspondence
wth Hdelity in regard to both bonds and | eases, BLMi ssued the Deci si ons
requiring paynent, and this appeal followed.

[1] This Board has recogni zed that the assignee of the record title
interest in a coal |ease agrees to assune the obligations of the | essee
upon acceptance, and thus, the liability of an assignee for |ease
obligations generally attaches once an assignnent is approved. Gfford H
Alen, 131 |BLA 195, 202 (1994); see A aska Satebank, 111 |BLA 300,
308-10 (1989). Further, the relevant regul ation explicitly provides
that "[a]fter the effective date of approval, the transferee, including
any sublessee, * * * and the transferee's surety shall be responsibl e for
all lease, application or |icense obligations, notw thstandi ng any terns
of the transfer to the contrary.” 43 CF. R 8§ 3453.2-4(b) (enphasis
added). Thus, the obligation to conply wth the | ease terns applies to
an approved subl essee and its surety. See Valley Ganp of Wah, Inc. v.
Babbitt, 24 F. 3d 1263, 1268-71 (10th dr. 1994). Wiile the subl essee and
its surety are bound by the terns of the | ease, we do not construe this to
nean that the obligation is intermnabl e or necessarily coextensive wth
the termof the lease. Alessee may termnate his rental obligation under
a |l ease prospectively by relinquishing the lease. See 43 CF. R § 3452. 1.

However, we know of no authority for the subl essee whose title derives
directly fromthe | essee rather than the Gvernnent, to relinquishits
interest directly to the Gvernnent. . Harry L. Bigbee, 2 IBLA 23, 27
(1971) (relinquishnent of oil and gas | ease uphel d over objection of
operator on ground that approval of an assignnent of operating rights in a
lease did not give rise to a contractual rel ationshi p between the
Governnent and the operator and did not constitute an assignnent of the
| ease.)

Pursuant to the terns of the approved subl ease to (zark dated July 7,
1980, the subl ease was subject to termnation upon notification of the
| essee by the subl essee or, alternatively, upon failure of the subl essee
to commence full scale mning operations on the subl eased | ands by a
certain date. (Sublease Agreenent at T 4(e).) The terns of the subl ease
were subsequent |y anended to revise the date and requi re cormencenent of
mning operations by April 1, 1992. (Anendnent of Subl ease dated Jan. 17,
1989.) Inthis context, the Septenber 1991 letter to BLMw t hdraw ng t he
LMJU application and indicating its interest had reverted to | essee Howe,
citing the dissolution of Czark, was sufficient to put BLMon noti ce t hat
the subl ease was termnated. In a case where an approved subl essee has
announced to BLMits relinquishnent of its interest in the sublease to the
lessee, we find it inequitable and inproper to continue to hold the
subl essee liable for future rental obligations. Accordingly, we find that
BLMerred in holding Czark liable for | ease rental accruing after Septenber
1991 incl udi ng the $978 due Gctober 1, 1992, on (KBLM 018074 and $7, 632 due

140 | BLA 83

WAW Ver si on



| BLA 94-496

March 1, 1992, on AANM034521. It foll ows, however, that liability for
the rent due Mrch 1, 1991, on the latter |lease in the anount of $7,632
was properly assessed. A though the apparent dissolution of the subl essee
corporation nmay affect the relief availabl e agai nst the subl essee, no error
has been shown in the BLM Deci sion finding the subl essee Czark |iable for
the | ease obligation in the latter anount.

Wth respect tothe liability of the surety for CGzark's obligations,
we note that Hdelity's assertion that it has no evidence that it consented
toliability as surety for the subl essee when the | eases were readj ust ed
is not supported by the record. The case record shows that Fdelity did
consent to be bound by the bonds after the | eases were readjusted. Lease
KBLM 018074 was readjusted in 1989 and in a rider required by BLMand
executed at that tine to bond nunber 9406114, FH delity agreed to be
bound "by all the terns and conditions of the | ease as readj usted
effective Cctober 1, 1989." Wien | ease KNV 034521 was readj usted in 1982,
BLMrequired an increase in the bond to $10,000, and on Mirch 23, 1982,
Fdelity submtted a rider to bond nunber 9406118 increasing the bond to
$10,000. On Septenber 18, 1991, BLMsent a notice of readjustnent of GKNM
034521, effective March 1, 1992, to (zark as subl essee and Howe as | essee,
wth a copy to FHdelity. The notice required either a repl acenent bond
or a consent of the surety to the existing bond whereby the surety agreed
to remain bound by all terns and conditions of the readjusted | ease. A
Verification Certificate was submtted to BLMby Fdelity in Novenber
1991. That Certificate stated that (zark's bond nunber 9406118 for $10, 000
renai ned in effect, "subject to all its agreenents, conditions, and
[imtations.” On Novenber 15, 1991, BLMissued a notice accepting the
consent of surety for | ease QGNM034521. The notice stated that the
"surety agrees to be bound to all the terns and conditions of readj usted
Federal (pal Lease KNV 034521." A copy of BLMs acceptance was sent to
Fdelity. Thus, the case record is clear that FHdelity did consent to the
bonds when the | eases were readj ust ed.

V¢ note, however, that FHdelity is the surety for the subl essee,
Crark, on the subl eases. Thus, to the extent we have found that BLM
erred in holding Czark liable for certain rental paynents, the liability
of Hdelity is simlarly limted.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare affirned in part and reversed in part.

C Randall Gant, Jr.
Admini strative Judge
| concur:

Janes L. Burski
Admini strative Judge
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